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	J U D G M E N T
LORD JUSTICE BELDAM:  The appellant, Mr John Joseph Upton, appeals from the decision of Mr J B Morcom, the Social Security Commissioner who, on 1 February 1995, dismissed his appeal from the decision of the Social Security Appeal Tribunal sitting at Harlow.  The Tribunal had dismissed his appeal from the decision of the adjudicating officer who had rejected a claim which he had advanced for reduced earnings allowance and special hardship allowance before 19 September 1989.  His claim was for special hardship allowance from January 1963 until the special hardship allowance was replaced by reduced earnings allowance in 1986.  

The appellant, is a skilled bricklayer.  In May 1962 he was employed by Mr Hipgrave earning approximately £20 a week.  In that month he suffered an accident when two loads of bricks fell upon him.  He made a claim for disability benefit and for a special hardship allowance.  The special hardship allowance was payable as a supplement or increase in disability benefit by virtue of section 14 of the National Insurance Industrial Injuries Act of 1946.

Section 14 of that Act provided for an increase of disablement pension in "cases of special hardship".  The amount was payable if the claimant had suffered a loss of faculty and, as a result of that loss of faculty, was incapable and likely to remain permanently incapable of following his regular occupation and wa incapable of following employment of an equivalent standard suitable in his case.  Section 14 included other subsidiary requirements for assessing what the standard remuneration was to be taken to be in any given employment, including the claimant's regular occupation, and also regard was had to such matters as reasonable prospects for advancement.  

The appellant completed a claim form for special hardship allowance on 5 September 1962.  He gave a description of his normal duties, described how he had been advised to do light work stating that he had been doing his regular job for 13 years, and that his average weekly earnings were approximately £20 a week.  SInce the accident he had not returned since the accident to his regular occupation with his former employer, but he said that he had been doing light work making good (as opposed to his normal work of bricklaying and pointing) since 20 August 1962.  Asked for average weekly earnings in that employment, which was with a Mr Brown of Chippingfield in Harlow, he said that he was earning £20 a week.  Finally, he was asked to give any other relevant information in connection with his claim.  He said:

	"I am still feeling the effects of the accident and suffer pain in the shoulders.  I get a grinding in both shoulders.  There is no certainty as to how long the employment will be available."



That claim was considered by the insurance officer of the then Ministry of Pensions and National Insurance, who, in a letter of 31 January, announced the conclusion that the award could not be made because they had decided that he was not suffering a loss of earnings.  In the vernacular of the insurance officer at that time, the decision was: 

	"Special Hardship Allowance is not payable for the period of 18.8.62 to 22.1.63 (both dates included) because the claimant's probable standard of remuneration in a suitable occupation which he is capable of following is not less than his probable standard of remuneration in his regular occupation."  



The officer referred to the appropriate statutory provisions.  The letter advised the claimant (in this case the appellant):

	"If you are dissatisfied with the decision of the Insurance Officer you may appeal to the Local Appeal Tribunal."



It then gave details of the way in which a person should appeal if dissatisfied.  In fact, the appellant did not appeal against that decision.  In due course his disability was assessed at 15 per cent for life.  He was accordingly paid a gratuity rather than a weekly sum from 19 February 1963.

Between 1963 and 31 October 1980, the appellant was off work on a number of occasions and claimed benefit.  During this period he would, in the ordinary way, have been visited by officers from the office of social security.  In 1980 he was off work with spondilitis.  It appears that he has not worked since 1980.  He became unfit for work on 13 May 1980.  By then he was a self‑employed bricklayer.  

During this period (that is between 1980 and 1986) when he was claiming special hardship allowance, he would hve been visited every few weeks by officers from Social Security.  From 1 October 1986, the special hardship allowance was abolished and a new allowance called the reduced earnings allowance took its place.  The change was made by incorporating section 59(a) into the Social Security Act 1975.  It is unnecessary to look in detail at the wording of section 59(a) for it is accepted on both sides that the necessary qualification for reduced earnings allowance was the same as the qualification for special hardship allowance, that is to say, under section 59(1)(a) he was entitled to a disablement pension, or would be so entitled if that pension were payable and where disablement is assessed at not less than 1 per cent, and as a result of the relevant loss of faculty, he is (i) either incapable and likely to remain permanently incapable of following his regular occupation; and (ii) incapable of following employment of an equivalent standard which is suitable in his case, or is, and has at all times since the end of the period of 90 days referred to in section 57(4) above been, incapable of following that occupation or any such employment.  Provision is made for regulations by which a claimant may make a claim in prescribed circumstances.

On 20 December 1989 the appellant applied for a review of the assessment of his degree of disablement on the grounds that his condition had deteriorated.  The medical authority in the first instance found that there had been no deterioration as a result of his accident in 1963, but on appeal, the Medical Appeal Tribunal found that the condition which was consequent upon that accident had deteriorated and they assessed his disability for life from 20 September 1989 at 20 per cent, that is in an increase of 5 per cent over the previous assessment.  It would appear that in the course of this review he was advised that he might at the same time claim to be entitled to a reduced earnings allowance.  He made a claim for reduced earnings allowance from 29 January 1963 when he had previously had his claim refused.  It is that claim which gives rise to this appeal.  

His claim was first considered by an adjudication officer.  As I have previously said, the adjudication officer rejected his claim and he appealed to the Social Security Appeal Tribunal.  That Tribunal sat on 22 July 1992 at Harlow, and it recorded the submissions which had been made.  It recorded the history as I have set it out.  The Chairman took extensive notes of evidence, including the explanations which have been put forward on the appellant's behalf.  The case which Miss Jones had put forward was that for a considerable period after the rejection of his initial claim in January 1963, he had not really thought that there was any remedy in respect of earnings which had started to decline shortly after that decision due to his impaired health.  He had suffered injuries in the accident of 16 May 1962 which had led to a series of illnesses in the following years.  He had been restricted to light work not long after the decision in 1963.  He had been self‑employed because that seemed to be the pattern of work for bricklayers in Harlow.  In short, he had not made a claim in respect of reduced earning capacity, although he had suffered with bouts of anxiety and illnesses for which he had been off work, because he was being visited by the Department's visiting officers and they had never suggested that he might have a claim in respect of the loss of earning capacity.  He thought he was receiving all the benefits to which he was entitled.  

The Chairman recorded that his impaired health and earning power after the date of the accident had in fact been reduced.  He had not had in mind the possibility of claiming reduced earnings allowance.  He then directed himself in a way which was agreed between the parties before the Tribunal, and indeed has been agreed here.  The Tribunal had to be satisfied that the appellant had shown good cause for not having made his claim earlier than he had done.  Good cause, he said, means some fact which, having regard to all the circumstances, including the claimant's state of health and the information which he had received and that which he might have obtained, would probably have caused a reasonable person of his age and experience to act or fail to act as the appellant did.

That direction as to the meaning of good cause was taken from a decision of the Commissioner No. CF 371/49 and it is a direction which has been followed in many cases since, and, it is said, it has stood the test of time.  

In giving its reasons for the decision, the Tribunal referred to the appellant's representative's exposition of the material events, and also to what they described as "cogent and persuasive" submissions made about the apparent misnomer of calling the reduced earnings allowance by the misleading title of special hardship allowance and drawing attention to the fact that, in the decision letter of 31 January 1963, the claimant had not been told of his right to reapply if, in fact, he suffered a loss of earnings in the future, or that he should keep in mind the possibility of applying again for such an allowance.  But the Tribunal added:

	"... the point at which Mr Upton's request to show good cause for delay in claiming within the scope of Regulation 19(2) of the Social Security Claims and Payments Regulations failed; [the point at which he made no further inquiries] at no time between 31 January 1963 and 20 June 1990 ... had he sought actively the advice of the Citizens Advice Bureau or any other advice centre or indeed of the Department."



The Chairman referred to a Commissioner's decision which stressed the principle that, in the event of a crisis or a problem that was what a potential claimant for benefit should do.  He added: 

	"In that regard, Mr Upton had been purely passive and had made no enquiries at all, simply accepting such advice as the Visiting Officer might give him from time to time."



That was the basis of the rejection of his claim to reduced earnings allowance and special hardship allowance over the period.  

After the decision had been given by the Chairman of the Social Security Appeal Tribunal, Miss Jones, his representative, wrote to him and drew his attention to a fact which she had discovered subsequent to the decision being given, which was that the appellant could apparently neither read nor write.  He was extremely sensitive and embarrassed about his illiteracy and had only recently disclosed it to his advisors.  It was put forward as a factor that increased the likelihood of the appellant being misled into thinking that he had no further claim against the fund for his reduced earnings.  

Mr Buck, the Tribunal Chairman, was concerned by this additional information which had been brought to his attention, and as an appeal was then pending to the Commissioner, he informed the Commissioner of the facts.  An appeal lies to the Commissioner only on a question of law, as it does from the Commissioner to this Court.  As previously stated, Mr Morcom (the Commissioner on 1 February 1995) dismissed the appeal.  In his notice of decision he said that the facts of the case were those as set out in the submissions of the adjudication officer.  He recorded the very careful findings which had been made by the Appeal Tribunal.  He said:

	"In my judgment the decision of the appeal tribunal is not erroneous in point of law.  Two issues are involved, the first being that because accepting what he was told by visiting officers he was not being 'purely passive' and the second being the application of section 60 of the Social Security Act 1975."



That being a matter which does not arise in this appeal.  He went on:

	"This is a well trodden path as to good cause and there have been numerous decisions of the Commissioner.  The issue is one of reasonableness.  The appeal tribunal on the face of their record gave detailed and careful grounds for arriving at their decision.  To challenge the reasonableness of their decision is of course to utilise the ground of error of law or perversity."



He then referred to a further decision of a Commissioner.  He said:

	"This is a high hurdle for any claimant to surmount and I do not see that he has so surmounted that hurdle in the instant case.  The illiteracy of the claimant had not prevented him from making an earlier claim at the proper time nor did it prevent him making claims for sickness benefit as appropriate.  There was no evidence before the appeal tribunal to alert any officer of the Department to the claimant ever having suffered an industrial accident.  On the basis of the claimant's illiteracy it would have been reasonable for the claimant to seek advice on the meaning of the decision."



Miss Findlay, in presenting Mr Upton's appeal, challenges both the decision of the Commissioner that there was no error of law on the part of the Social Security Appeal Tribunal and the approach of the Commissioner himself.  

She referred us at the outset of her submissions, to a case decided under the Workman's Compensation Act 1925, Shotts Iron Company Limited v. Fordyce [1930] AC 503.  The statutory provisions in that case required that a claimant for workman's compensation had to make a claim for compensation with respect to an accident which he had sustained arising out of or in the course of his employment within six months from the occurrence of the accident causing the injury.  But section 14 of the Act contained a proviso to this effect:

	"(b)  The failure to make a claim within the period above specified shall not be a bar to the maintenance of such proceedings, if it is found that the failure was occasioned by a mistake, absence from the United Kingdom, or other reasonable cause." 



The case in question was one of a number of cases which came before the courts in the 1930s in which injured workmen had worked on without making a claim for compensation, fearful of losing their work at a time when there was very high unemployment.  In the course of the judgments their Lordships in that case, stated that a decision whether or not a claimant had demonstrated reasonable cause was a question of law and not a question of fact.  Viscount Sankey, at page 507 said: 

	"On the appeal from that judgment to this House it was first argued on behalf of the employers that an appeal was not competent because the question was one of fact, and there was evidence which justified the finding of the Sheriff-Substitute.

	With this contention I am unable to agree.  As Lord Parmoor said in King v. Port of London Authority: 'No doubt the relevant facts should be found by the learned judge, and then it becomes a question of law whether these facts are such as to constitute a reasonable cause within the provision of the statute.'  That decision was followed by the English Court of Appeal in Hillman v. London Brighton and South Coast Ry Co where Warrington LJ said: 'The facts are sufficiently found by the judgment of the county court judge, and are not in dispute.  It is now open to us, if we think that the county court judge has from those facts drawn the wrong conclusion of law, to reverse his decision.'  In my view, the question whether the facts as found amount to a reasonable cause is one of law."



Viscount Dunedin at page 510 said:



	"I am of opinion that the question of whether a failure to give a notice or make a claim is reasonable or not is a question of law.  The facts from which the inference is to be drawn one way or the other must be found as facts by the arbitrator, but the inference that he draws from them is not an inference in fact, but is an inference in law.  If therefore the Court of Appeal does not draw the same inference as he has drawn it is right for them to come to the opposite conclusion from that to which he has come.  The facts as found on the other hand they cannot touch unless they can go the length of saying that on the face of his judgment he shows that there is no evidence to support them."



In the case before their Lordships, the Sheriff-Substitute had made no findings beyond the primary finding, and it was not clear from his judgment what test he had applied to determine whether, on those facts, the workman had demonstrated a reasonable cause within the statute.  In those circumstances, it was of course open to their Lordships to take the view that they could regard the failure to direct himself, either the Sheriff-Substitute, as to the appropriate standard in law, as a question of law.  It was in fact a decision for their Lordships whether the primary facts amounted to reasonable cause and to that extent was a conclusion of law.

That is not the case here.  Here the Commissioner found the primary facts as they had been found by the Social Security Appeal Tribunal, and he and the Tribunal directed themselves, as I have previously indicated, on the legal standard which those facts had to attain to amount to reasonable grounds within the statute.  Consequently, although the opinion expressed in Shotts' case is entitled to be given to the greatest weight by this Court, it is not a decision on precisely the same question, which we would be bound to follow.  For my part, I do not think we are compelled to depart from the course which, as I understand it, the Court adopts which is, having found the primary facts, to direct itself as to the appropriate standard in law, and if then it assesses the primary facts to be reasonable within that standard, to treat that holding as a question of fact.  Accordingly, I do not think that the submission made by Miss  Findlay that this is a question of law is correct.  

Miss Findlay criticises both the Tribunal and the Commissioner.  In arriving at his decision, the Commissioner had to take account of the new circumstance which had been drawn to his attention by the Chairman of the Tribunal that the appellant was a person who could neither read nor write.  Miss Findlay says that it is clear from his decision that he did not take that matter properly into account.  I do not agree.  The Commissioner considered the illiteracy, and did so by asking what impact the new circumstance would have on the findings which had been made by the Tribunal.  As he said, the illiteracy of the claimant had not prevented him from making the earlier claim in the proper time, and did not prevent him from making claims to benefit as appropriate.  He pointed out that there was no indication in the papers that the appellant had drawn attention to the deterioration in the condition brought about by the accident, to any of the officers of the Social Security department who had visited him.  He said it would have been reasonable for the claimant to seek advice, and it seems to me that the Commissioner was there expressing the common sense of the position.  A person who can neither read nor write, behaving as a reasonable person for his age and experience, would, it seems to me, ask someone to read to him or to explain the documents in which such an important decision was being conveyed to him.  It seems to me more than likely in his case that the appellant, who had the advantage of a wife who helped him in completing the forms, as we understand she did, would probably have asked her, and if she was unable to explain it to him, no doubt, he would seek further advice from the officers of the Department who attended him so regularly.  

Accordingly, I do not think that the additional circumstance of illiteracy affects the decision of the Social Security Appeal Tribunal in this case.

The second ground upon which Miss Findlay attacked the decision of the Commissioner and of the Tribunal was that they were wrong to regard the appellant as having been purely passive, making no enquiries at all and simply accepting such advice as the visiting officer might give him from time to time.  The Tribunal had given this as one of the reasons for its decision.  

The Tribunal and the Commissioner were quite clearly using the phrase "purely passive" in the sense that the appellant had made no active enquiries in order to see whether he might have the claim he is now pursuing, going back to 1963.  His position was simply that he did not, apparently, appreciate that his condition had deteriorated or that it gave him a right to reduced earnings allowance.  His earlier claim for special hardship allowance had been turned down.  He had been told in clear terms, had he chosen to enquire about them, why that claim had failed.  In my view, the criticism made of the Commissioner is unfounded, as is the criticism made of the Social Security Appeal Tribunal.  

Accordingly, I am not satisfied that Miss  Findlay, in spite of her persuasive submissions, has shown any error of law on the part of the Commissioner or that he had any error of law shown to him on which he could have acted.

Consequently, I consider that this appeal must be dismissed.  
LORD JUSTICE ROCH:  I agree. 

SIR JOHN BALCOMBE:  I agree.
	ORDER:	Appeal dismissed with costs; legal aid taxation of the appellant's costs.

